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0  P  [  N  I  O  N. 


The  gross  receipts  of  the  Baltimore  and  Ohio  Rail  Road  Com- 
pany from  the  Main  Road,  for  the  year  ending  the  30th  September 
184G,  were  |;S95,316  j%%,  and  the  gross  expenses  during  the 
same  period  §454,839  -j%\, — leaving  a  balance  of  net  earnings 
of  $440,475  xVcr-  Those  earnings  belonged  to  the  stockholders, 
subject  only  to  such  deductions  as  the  President  and  Directors 
should  deem  it  proper  (o  make^  to  meet  the  probable  contingent 
expenses  of  the  company. 

The  19lh  section  of  the  chatter,  (the act  of  IS26,  chapter  123.) 
makes  it  the  duty  of  the  company  to  divide  the  net  profits  amongst 
the  stockiiolders,  in  proper  proportions  to  their  respective  shares, 
either  annually  or  semi-annually. 

Under  this  provision  alone  it  would  iiave  been  competent  to  the 
board,  nnd  their  duty  to  have  distributed  the  whole  of  the  above 
sum  of  $440,475  j%\  amongst  the  stockholders,  less  such  amount 
as  they  might  think  proper  to  deduct  for  contingent  expenses. 

But  the  original  construction  of  the  road  had  been  defective, 
and  in  consequence  of  it  the  road  had  got  into  such  a  condition  as 
to  render  almost  iis  entire  reconstruction  necessary,  as  well  for  the 
permanent  interests  of  the  company  as  for  the  safety  of  travel  upon 
it.  This  reconstruction,  therefore,  was  properly  decided  upon  by 
the  board,  a:.d  the  question  with  them  was,  in  what  mode  were  the 
funds  necessary  to  make  it  to  be  raised. 

The  I4tli  section  of  the  charter  gives  ihe  company  all  the  rights 
and  powers  necessar}^  to  the  construction  and  repair  of  the  road, 
and  (he  preceding  section,  the  13th,  provides  that  if  the  capital  of 
three  milHons  of  dollars  mentioned  in  the  2nd  section,  should  be 
deemed  insufficient  for  ihe  purposes  of  the  act,  (the  construction 
and  repair  of  the  road,  &c.,)  it  may  be  increased  by  an  increase 
of  stock,  or  by  ihe  horroicing  of  ivoneij. 

Iji  this  condition  of  tilings  the  board  determined  upon  borrowing; 
and,  in  anticipation  of  the  proceeds  of  the  bonds,  they  proposed 
to  issue  for  what  they  should  borrow,  they  applied  the  portion  of 
ihe  net  revenue  for  the  year  referred  to,  to  the  reconstruction  of  the 
road,  leaving  in  hand  at  the  period  of  the  actual  dividend  of  such 
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levenue  only  the  sum  of  ,'j|90,540  yV^ — being  about  one  and  a 
quarter  per  cent,  upon  the  capital. 

For  reasons  sufficient  in  the  judgment  of  the  board,  (and  I 
fully  concur  with  them  in  the  opinion,)  it  would  then  have  been 
clearly  against  the  interests  of  the  company,  and  of  the  creditors  of 
the  company,  and  especially  against  the  interests  of  the  State,  to 
have  aliempted  by  a  sale  of  their  bonds  in  the  market,  to  raise  a 
sum  sufficient  lo  meet  this  expenditure.  It  also  seemed  to  the 
board  that  it  would  not  only  be  against  the  interests  of  the  stock- 
holders) to  whom  the  sum  so  expended  must  and  should  have  gone, 
but  for  its  expenditure  in  reconstructing  the  road,  hut  obviously 
unjust,  to  deprive  them  of  nearly  ail  the  earnings  of  ihe  year,  earn- 
ings which  they  had  had  a  right  to  expect  to  receive,  and  which 
no  doubt  they  had  confidently  relied  upon  receiving. 

To  avoid  this  palpable  injustice,  two  modes  presented  themselves. 
1st.  increasing  the  capital  of  the  company*  2nd.  Borrowing. 
Both  being  expressly  authorized  by  the  13tli  section  of  the  charter. 
To  increase  the  capital  was,  from  the  market  value  of  the  stock, 
clearly  unadvisable.  To  boFiCW,  was  consequently  the  only  re- 
source. 

How  was  this  best  to  be  accomplished?  The  power  to  borrow 
was  general.  All  could  lend  who  pleased,  and  the  company  was 
empowered  to  borrow  from. all  who  would  lend. 

After  due  rellcciion,  theboaid  decided  lo  give  their  bonds  to  the 
stockholders  owning  iifry  shares  and  upwards,  and  one  per  cent,  in 
cash  for  the  earnings  v/hich  they  had  used,  and  to  pay  those  who 
he  d  less  than  fifty  shares  a  dividend  exclusively  in  cash. 

This  dividend  v/as  ordered  at  a  meeting  regularly  and  duly  call- 
ed, at  which  Iwenty-five  of  the  thirty  Directors  constituting  the 
board  were  present,  including  nine  of  the  ten  State  Dii'ecto?'s, 
and  was  finally  declared  at  a  subsequent  meeting,  also  regularly 
and  duly  called,  at  v/hich  t\yenty-six  of  the  directors  were  present, 
including  six  on  the  part  of  the  State. 

The  company  upon  these  facts  have  asked  my  opinion.  First 
upon  the  legality  of  the  dividend,  and  second  upon  the  legality 
of  the  iuode  in  which  it  was  made. 

I  have  considered  both  questions  with  all  the  care  their  impor- 
tance demands,  and  I  have  no  doubt,  not  the  most  remote,  upon 
either,  except  upon  one  point. 

First,  as  to  the  dividend  itself.  The  only  objection  to  it  that  I 
have  heaid  or  can  conceive  is,  that  the  earnings  of  the  company 
did  not  justify  it, — that  it  was  made  of  conjectural,  instead  of  ac- 
tual profits. 

This,  in  my  judgment,  is  an  error.  The  19ih  section  of  the 
charter  leaves  upon  this  subject,  I  think,  no  doubt. 

The  board  are  to  divide  the  net  profits,  and  the  net   profits  are 

,  what  remains  of  the  gross  profits  after  deducting  the   necessary 

\  current  expenses  and  the   probable   contingent   expenses.     The 

necessary  current  expenses   are  those    which   the  daily  manage- 

merit  of  the  road  requiie,  the  ordinary  wear  and  tear,   <fcc.,  &c. 
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Tiic  probable  coiiliiiirent  expenses  are  expenses  of  a  like  charac- 
ter which  are  nol,  and  at  the  time  of  the  dividend,  cannot  be  cer- 
tainly ascertainecl.  To  construe  the  section  as  restraining  the  com 
paiiy  fromdividing  the  profits  on  hand  from  year  to  year  as  they 
accrue,  after  meeting  the  ordinary  and  unavoidable  expenses  of 
each  year,  wouhl  be  practically  to  deny  to  the  board  the  right  to 
divide  at  all,  until  they  should  first  have  realized  from  (he  earn- 
ings not  only  a  sum  suflicient  to  reconstruct  the  road  when  that 
becomes  necessary,  but  a  sum  sufiicienl  to  complete  tlie  entire  road 
to  the  Ohio  river ;  and,  if  deemed  advisable,  a  sum  that  would 
complete  it  with  two  tracks  and  with  all  the  motive  power  and 
other  machinery  and  means  of  conducting  and  of  repairing  and 
adding  lo  ifp  tliat,  in  the  judgment  of  the  board,  would  in  course 
of  time,  and  from  time  to  time,  become  necessary. 

It  v/ill  be  at  once  seen  that  this  would,  for  years,  deprive  the 
stockholders,  of  all  benefit  from  their  investment,  and  that  it, 
therefore,  never  could  have  been  the  purpose  of  the  charter.  I 
have  therefore  no  doubt,  not  the  shadow  of  a  doubt,  that  the 
board  were  empowered  to  divide  the  suiii  (hey  did  divide,  as  being 
in  the  sense  of  the  chaiter  ^-net  profits  arising  fiom  the  resources 
of  th.c  company." 

Second,  as  to  the  mode  of  the  dividend. 

It  was  in  part  made  in  the  bonds  of  the  company  and  in  part  in 
cash;  and,  as  to  the  stockholders  holding  less  than  fifty  shares, 
altogether  in  cash. 

In  my  opinion  there  was  nothing  illegal  in  the  first.  The  com- 
pany had  purposely,  and  in  the  exercise  of  a  sound  discretion,, 
borrowed  of  the  stockholders  for  the  reconsiriiction  of  the  road 
the  auiount  of  the  earnings  thus  repaid  by  them  in  bonds  and  in 
anticipation  of  funds  they  had  actual  authority  to  raise,  and  intend- 
ed and  expected  to  be  able  to  raise  by  means  of  other  loans. 

The  course  they  adopted  was  notliing  more  than  borrowing  the 
moi;ey  of  the  stockholders  then  in  the  hands  of  the  company,  and 
returning  it  afterwards  to  the  stockholders  in  the  bonds  of  the  com- 
pany, instead  of  in  caeh. 

This,  I  think,  they  had,  under  the  charter,  full  power  to  do  ; 
and,  looking  to  the  condition  of  the  company  and  of  the  stockhol- 
ders, and  especially  to  the  condition  of  the  State,  I  am  very  clear 
that  it  was  to  the  interest  of  all  that  this  course  was  adopted.  I 
do  not  see  how  it  is  possible  to  entertain  two  opinions  about  it. 
But  for  this,  the  application  of  the  net  profits  to  reconstructing 
the  road,  the  amount  so  applied  must  have  been  divided  amongst 
the  stockholders. 

The  reconstruction,  in  that  case,  if  done  at  all,  would  have  been 
effected  bymeans  of  loans  for  which  the  company  woidd  have 
issued  (heir  bonds.  These  bonds  would,  of  course,  (the  authority 
to  borrow  being  expressly  granted,)  have  been  binding  on  die 
company. 

The  reasons  for  not  adopting  (his  course  were  plain.  To  Ijor- 
row  from  others  than  (he  stockholders  could  not,  in  all  piobaijiiity. 
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have  been  accomplished  upon  satisfacloiy  terms.  If  it  could  not 
be  done  at  par,  tlie  difference  would  have  been  a  clear  loss  to  the 
company  and  to  each  stockholder,  and,  of  course,  to  the  State. 

The  certain  mode  of  getting  par  was  to  borrow  of  the  stockhol- 
ders the  earnings  on  hand  and  to  give  them  in  ex'^iange  for  the 
very  amount  borrowed  the  obligations  of  the  company. 

This  was  done,  and  I  repeat,  in  my  judgment,  as  wisely  as  le- 
gally done,  and  that  the  bonds  so  given  are  as  absolutely  -^lid 
and  binding  as  if  they  had  been  given  for  loans  made  to  the  com- 
pany in  the  usiml  way  and  by  third  parties. 

As  to  the  right  of  the  company  to  pay  stockholders  holding  less 
than  fifty  shares  their  dividend  in  money,  I  think,  that  is  ^  matter 
of  more  doubt.  The  dividend  which  is  to  be  made  under  the 
I9ih  section,  is  to  be  made  amongst  the  shareholders  in  pj^ojjer 
j)roportio7is  to  their  respective  shares. 

No  povver  is  given  to  discriminate  between  the  large  and  small 
shareholders.  The  rule  of  proportion  is  the  only  rule.  If,  there- 
fore, the  stockholders  bad  insisted  that  all,  sirmll  and  large,  should 
be  placed  upon  the  same  footing,  or  if  all  having  consented  to  take 
the  dividend  but  the  State,  she  decided  not  to  take  it  because  of 
this  inequality,  I  think  they  or  she  would  l)e  entitled  to  come  in 
equally  with  the  rest  in  the  cash  dividend.  But  if  the  Siaie  only 
so  decides,  she  could  get  no  more  than  she  would  receive  if  the 
cash  on  hand  was  so  distributed. 

To  the  State,  therefore,  the  result  would  in  this  case  be  the 
same,  except  that  she  would  take  only  the  cash  dividend,  instead 
of  having,  in  addition  to  that  dividend,  what  has  been  tendered 
her,  the  bonds  of  the  company. 

Nor  if  it  could  be  done,  would  her  situation  be  bettered  by  a  re- 
pudiation of  the  entire  dividend.  That  would  compel  the  com- 
pany to  do  one  o.f  two  things,-  either  to  divide  nothing  and  appro- 
priate the  whole  profits  to  the  reconstruction  of  the  road,  or  to  di- 
vide only  the  amount  they  had  on  hand,  ,^90, .540  jV^.  In  the 
first  case,  the  State  woidd  get  nothing.  In  the  second,  only  her 
share  of  the  sum  mentioned,  losing  the  bonds  of  the  ccn)pany, 
evidently  more  valuable  to  her  iii  her  present  exigency  than  to  any 
individual  stockholder.  Although  my  opinion  is,  that  there  was 
no  power  to  make  the  discrimination  between,  the  stockholders, 
yet,  as  in  the  particular  instance,  the  cash  on  hand,  §90,540  i^-^-q, 
if  divided  equally  amongst  all,  woidd  have  given  to  the  State  just 
the  amount  in  cash,  and  no  more,  that  was  given  her  by  the  mode 
of  dividing  adopted  by  the  company,  I  am  clear  that,  as  to  her,  the 
spirit  of  equality  which  the  charter  requires  has  been  gratified,  and 
that  she  is  not  in  a  condition  to  contest  the  legality  of  the  dividend, 
because  it  was  not  in  form  made  equal  ariiongstail.  As  to  her,  at 
least,  the  charter  in  its  spirit  has  not  been  violated. 

Upon  the  whole,  then,  I  am  satisfied.  First,  that  what  was  divi- 
ded were  net  profits  in  the  sense  of  the  charter.  Second,  that  the 
company  had  a  right  to  borrow  them,  and  having  borrowed  a  part 
of  such  profits,  had  a    clear  authority  to  give  their  bonds  in  the 


manner  they  were  given  to  llic  stockholders  for  their  respective 
shares  of  what  was  borrowed,  and  tliat  such  bonds  arc  as  valid 
and  bindins^  upon  the  company  as  if  ji^iven  for  ordinary  loans. 
Third,  that  there  was  no  power  to  discriminate  in  I  he  cash  divi- 
dend between  the  large  and  small  stockholders,  and  that  in  that 
particular  tlu^  board  erred,  but  that,  as  the  State  gets  in  money  by 
the  dividend  as  made,  exactly  the  same  which  she  would  have  re- 
ceived if  the  balance  of  earnings  on  hand  had  been  divided  equal- 
ly amongst  all^,  according  to  their  respective  interests,  the  spirit  of 
the  charter  was  not  as  to  her  violated  ;  and,  lastly,  and  as  a  conse- 
quence of  the  whole,  that  there  is  nothing  in  tbe  proceedings  of 
the  company  in  relation  to  the  dividend  which  affects  in  the  slight- 
est degree  the  integrity  of  their  charter,  or  which  can  render  them 
responsi»blc  by  any  form  of  proceeding,  legal  or  equitable,  which 
it  is  possible  for  the  State,  or  any  other  party  interested  to  lesort  to. 
(Signed,)    REVERDY  JOHNSON. 

Washington,  23rd  January,  ]847. 
Louis  McLane,  Esq.,  President,  &c.,  &c. — Baltimore. 
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